Traditional company law enabled companies to embark on the 'shareholder value oriented approach,' the main focus being on the owners of equity. 
Introduction
Traditional company law enabled companies to embark on the 'shareholder value oriented approach,' the main focus being on the owners of equity. In terms of this shareholder value approach, the interests of the shareholders are paramount and interests of other stakeholders are considered only if their advancement will lead to shareholder value maximization, that is, 'through the prism of shareholder profit maximization.' There has, however, been a shift in public opinion towards the recognition of a variety of interests that should be considered wider than only those of the shareholders. The wider variety of interests includes environmental concerns and the interests of stakeholders such as employees, suppliers, consumers and the community. This paper provides a critical analysis of the protection of stakeholders' interests under the Companies Act, 2008. The Companies Act was assented to by the President on 9 April 2009 and became effective on 1 May 2011. The Act deals in Chapter 2 with the formation, administration and dissolution of companies. Part F of Chapter 2 deals with the governance of companies. It introduces a number of provisions relating to the standards of conduct of directors. These include a partial codification of the common law duties of directors. This means that the Companies Act does not replace the common law duties of directors that are not expressly amended or are not in conflict with it. The main concern in this paper is whether the Companies Act adequately protects the interests of stakeholders. It will be argued that stakeholders' interests are best protected where an explicit duty exists for directors to consider the interests of other stakeholders. A call for law reform is therefore made in this regard.
The Recognition of Stakeholder Interests under the Act
With regard to the recognition of stakeholder interests under the Companies Act, section 76(3)(b) is important as it highlights the interests to be considered by directors when managing their companies. 1 Section 76(3)(b) provides that 'directors must exercise their powers and perform the functions of director in the best interests of the company.' 2 However, what is meant by 'the best interests of the company' is not defined. As a result, there is no clarity on whether or not directors should promote the interests of shareholders collectively, to the exclusion of the interests of the various stakeholders that have an interest in the company or whether broader interests should be promoted?' This issues emanate from the fact that the phrase 'the best interests of the company' in section 76(3)(b) of the Companies Act is not defined. As a result, guidance must therefore be sought from the common law as there can be found vast authority as to the meaning of this phrase. In Greenhalgh v Ardernie Cinemas Ltd 3 the court stated that the phrase 'company as a whole' does not mean the commercial entity as distinct from the shareholders. It means the shareholders or incorporators as a general body. Thus, at common law, the phrase 'the best interests of the company' has generally been interpreted to mean the interests of the shareholders collectively, that is, 'all the shareholders, present and future.' 4 Hence, Cassim et al state that the word 'company' in the context of section 76(3)(b) is merely a synonym for the shareholders of the company. 5 In this light, one may argue that the Companies Act is shareholder value oriented and that stakeholder interests are therefore not protected. In terms of the shareholder value approach a director has no general duty to consider the interests of stakeholders. Obviously directors are allowed to consider the interests of stakeholders and sometimes good management will require this, but ultimately the interests of stakeholders are subordinate to those of the shareholders.
It is in this regard that it is argued that section 76(3)(b) of the Companies Act should have been framed in ways that clearly indicate that directors must now take cognizance of the interests of stakeholders when managing their companies. What is clear currently, is that in light of section 76(3)(b), the duty of directors to act in the best interest of the company has become mandatory but at the same time still keeping to its common-law foundation. With this section, it can be viewed that South African company law prefers the shareholder value approach. The result of this is that where shareholders have received recognition, the interests of stakeholders have received no formal, legal recognition, exceptions that can be debated to be found in provisions of the Companies Act discussed below.
An Analysis of the Stakeholder Oriented Provisions
Section 20(4) of the Act provides that shareholders, directors and prescribed officers or a trade union representing employees may take proceedings to restrain a company from doing anything inconsistent with the Act. While in terms of this section, the persons who may take proceedings are restricted to shareholders, directors and prescribed officers or a trade union representing employees, section 157 provides for "extended standing to apply for remedies." It provides that when, in terms of the Act, an application can be made to, or a matter can be brought before, a court, the Companies Tribunal, the Panel or the Commission, the right to make the application or bring the matter may be exercised by a person inter alia acting as a member of, or in the interest of, a group or class of affected persons or acting in the public interest, with leave of the court. 6 The scope of persons who can bring an application or a matter before the courts, Companies Tribunal or the Commission has therefore been widened by the Act.
In light of section 20(4) read with section 157(1) any interested stakeholder of the company may institute proceedings to restrain a company from doing anything inconsistent with the Act. However, it is questionable whether Basis?" 1996 SA Merc LJ 366; Havenga M "Directors' Fiduciary Duties under Our Future Company-Law Regime" 1997 SA Merc LJ 310; Havenga M "Directors' Secret Profit -Accounting To the Company" 1991 SA Merc LJ 95; Havenga M "Directors in Competition with Their Companies" (2004) 16 SA Merc LJ 275; Cilliers et al Corporate Law (2000) 152; Farrar, Furey and Hannigan Company Law (1991) 396-402; Gower Modern Company Law (1992) 585-589; McLennan JS "Directors' Fiduciary Duties and the Companies Act" 1983 SALJ 417; McLennan JS "Directors' Fiduciary Duties and Misapplication of Company Funds" 1982 SALJ 394; Botha DH "Holding and Subsidiary Companies: Fiduciary Duties of Directors" 1984 De Jure 167. 3 Greenhalgh v Ardernie Cinemas Ltd 1951 Ch 286 291. 4 See for example Havenga M, "Directors' Fiduciary Duties Under Our Future Company-Law Review" (1997) Cassim FHI, Cassim MF, Cassim R, Jooste R, Shev J and Yeats J Contemporary Company Law 2011 18-19. 6 Section 157(1). section 20(4) read with section 157(1) would be effective in safeguarding the interests of stakeholders. This is because in the event of a conflict or dispute as to whether a director's failure to consider stakeholders' interests would render his conduct inconsistent with the Act, his conduct will be measured against section 76(3)(b).In this light, the right in terms of section 20(4) read with section 157(1) is thus not with regard to the interests of the stakeholders but is with regard to the interests of the company.
In terms of section 77(2)(a), a director may be held liable in accordance with the principles of the common law relating to breach of a fiduciary duty, for any loss or damages sustained by the company as a result of a breach of inter alia, the duty to act in the best interest of the company. For a discussion of breach of a fiduciary duty see Havenga M "Breach of Directors' Fiduciary Duties: Liability on What
Another relevant provision that is stakeholder oriented is section 165(2) of the Companies Act. The section provides for the statutory derivative action. 7 The statutory derivative action allows certain specified persons to institute proceedings on behalf of a company where the company has been prejudiced by acts of its controlling directors and where the company has failed to take the necessary action to call these directors to account. Section 165(2) provides that the persons who may use the statutory derivative action are (essentially) a shareholder, a director, a representative of employees or any other person with leave of the court. 8 Section 165(2)(d) provides that a person may serve a demand upon a company to commence or continue legal proceedings or to take related steps, to protect the legal interests of the company if the person has been granted leave of the court to do so. However, such granting of locus standi to other stakeholders is left to the discretion of the court. Ultimately, if the stakeholders can prove to the court's satisfaction that they have locus standi to bring a demand to institute a derivative action and that it is the best interests of the company to do so, then such court has no other alternative but to grant such leave. However, a court will only grant such leave upon compliance by the company with one of the factors stated in section 165(5) of the Companies Act.
In light of this probable recognition of other stakeholders, it must not be forgotten that the ultimate purpose of the derivative action is to protect the legal interests of the company and not the legal rights of other stakeholders. As Cassim et al contend, the intention of section 165 may be to allow courts to grant standing to stakeholders whose legal rights are indirectly affected due to an infringement of the company's legal interests. 9 Section 165(2)(d) allows the possibility of legal recognition for stakeholders' rights, including effective enforcement of such rights should they prove to have locus standi. If such standing is successfully proved and depending on the discretion of the court, then stakeholders can be said to have an effective action against management if their rights have been prejudiced. However, as mentioned, it must be kept in mind that the purpose of the statutory derivative action is to provide for the interests of the company and not the interests of the stakeholders.
Section 218 of the Companies Act dealing with civil actions is also relevant to the issue of the protection of stakeholder interests. In particular, section 218(2) provides that 'any person who contravenes any provision of this Act is liable to any other person for any loss or damage suffered by that person as a result of that contravention.' In light of this section, stakeholders can therefore argue that by not considering their specific interests, directors did not act in the best interests of the company. This will, however, be hard to prove as the third party will have to show that by not acting in his or her best interest the director did not act in the best interest of the company.
Findings
Even though in the Companies Act 2008 efforts has been made to ensure that other stakeholders, apart from just shareholders are protected, it seems that legislation is far from effectively providing for such rights. As has been highlighted, while various provisions in the Companies Act appear to be stakeholder oriented, the Act does not adequately protect stakeholders' interests as no direct rights are given stakeholders. The shortcoming of the Companies Act is that it largely excludes from explicit consideration the interests of other stakeholders such as employees, customers, creditors, the state and communities within which companies operate. It imposes on directors no affirmative obligation to consider the interests of other stakeholders. Protection of stakeholder interests therefore is left almost entirely to forces outside of company law. Furthermore, the current wording of section 76(3)(b) creates the impression that shareholder primacy is still preferred. In light of these findings, the following recommendations are made. 165(16) of the Companies Act. 9 Cassim FHI, Cassim MF, Cassim R, Jooste R, Shev J and Yeats J Contemporary Company Law 2011 703. 
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Recommendations
Section 76(3)(b) of the Companies Act be Amended to Reflect the Stakeholder Approach
Section 76(3)(b) of the Companies Act should have been framed in ways that clearly indicates that directors must now take cognizance of the interests of stakeholders when managing their companies. In this regard, it is recommended that the section be amended to read that "a director of a company, when acting in that capacity, must exercise the powers and perform the functions of director in the best interests of the company and all key stakeholders."
The above recommendation necessitates a further amendment to section 76(4) which deals with the business judgment rule and is closely linked to section 76(3)(b) and (c). In this regard, the following recommendation is made.
Section 76(4)(a)(iii) of the Companies Act be Amended to Reflect the Stakeholder Approach
In order to be in line with the above recommended amendment to section 76(3)(b), it is recommended that section 76(4)(a)(iii) be amended as follows: "In respect of any particular matter arising in the exercise of the powers or the performance of the functions of director, a particular director of a company-(a) will have satisfied the obligations of subsection (3)(b) and (c) if-… (iii) the director made a decision, or supported the decision of a committee or the board, with regard to that matter, and the director had a rational basis for believing, and did believe, that the decision was in the best interests of the company and all key stakeholders; and …"
The proposed amendments to sections 76(3)(b) and 76(4)(a)(iii) will clarify the position of directors with regard to key stakeholders. They make it clear that directors have a fiduciary duty to consider the interests of the company as well as those of all key stakeholders. However, a question that may arise is what is meant by 'key stakeholders.' In this light the following recommendation is made.
Section 1 of the Companies Act Include a definition of 'key stakeholders.'
It has been recommended that the Companies Act imposes a duty on directors to consider the interests not of all stakeholders, but of all key stakeholders. It is recommended that section 1 include the following definition for key stakeholders: "For purposes of this Act (Companies Act) the term 'key stakeholders' shall refer to stakeholders collectively, with legitimate interests in the business -stakeholders that merit and receive consideration in business decisions." Each company will have a different set of stakeholders, depending on its core business. A socially responsible business should attend to the legitimate interests of all of its stakeholders and act in the interest of all of the stakeholders, not just the shareholders (who are also stakeholders). Stakeholders could include employees, local communities, the government, customers, and suppliers. A company may engage with stakeholders only if it has identified those stakeholders with legitimate interests in the business -stakeholders that merit and receive consideration in business decisions.
Section 165(2) of the Companies Act be Amended to Reflect the Stakeholder Approach
Section 165(2) provides for the statutory derivative action. The statutory derivative action allows certain specified persons to institute proceedings on behalf of a company where the company has been prejudiced by acts of its controlling directors and where the company has failed to take the necessary action to call these directors to account. The ultimate purpose of the statutory derivative action is to provide for the interests of the company and not the interests of the stakeholders. It is recommended that the purpose of the statutory derivative action should be broadened to also provide for the interests of the stakeholders. In this regard, the following amendment to section 165(2) is proposed: "A person may serve a demand upon a company to commence or continue legal proceedings, or take related steps, to protect the legal interests of the company and all key stakeholders if the person-…"
The above recommendation will provide stakeholders with a right of enforcement with regard to their own interests as well as opposed to only the interests of the company as is the case in the current wording of section 165. Furthermore, the proposed amendment will make it easier for the stakeholders to prove to the court's satisfaction that they have locus standi to bring a demand to institute a derivative action and that it is in the best interests of the company and all key stakeholders to do so. It is however noted that a court will only grant such leave upon compliance by the company with one of the factors stated in section 165(5) of the Companies Act.
Conclusion
While in the Companies Act attempts have been made to incorporate stakeholders' interests, shareholder interests still have primacy. As a result, the Companies Act can hardly be considered as a form of effective legal measure for stakeholders looking to uphold their rights due to its failure to provide an effective enforcement mechanism. Stakeholder provisions such as section 20(4) read with section 157(1) and section 165(2) are not at all effective in protecting stakeholder interests. In terms of section 20(4) read with section 157(1) any interested stakeholder of the company may institute proceedings to restrain a company from doing anything inconsistent with the Act. However, in the event of a dispute as to whether a director's failure to consider stakeholders' interests renders his conduct inconsistent with the Act, the director's conduct will be measured against section 76(3)(b). In this light, the effect of the provision is that it benefits the company and not the stakeholders. The derivative action provided for in section 165(2), despite its development from its common law origin, also fails to provide effectively for stakeholders as such action is ultimately for the benefit of the company and not the person instituting the action. It is in this regard that a call for law reform has been made.
